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Re: Determination of Confidentiality Clal ~s 

Dear Mr. Rosenzweig: 

Enclosed Is our "Determination of Business Confidentiality• 
for the twelve notifications of hazardous waste s i .es which 
Bord2n Inc. submitted to EPA Region 6 In accordance wi th 
§l03(c) of the Comprehensive Environmental Response, Compen­
sation and Liability Ac t of 1g8o, 42 u.s.c. §9601 et seq. 

This ·o~ · er~f natlon• constitutes final agency action with 
respect to those claiQS, as In dicated herein, In accordance 
with 40 C.F.R. §2.20S(f). 

Sincerely, 

/Jh!l~ 
Regional Counsel (60RC) 

Enclosure at~ 
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8ACKGROUHU 

Regional Counsel's 
Determination or 
Business Confidentiality 
(40 C.F.R. Part 2) 

Jn tccordance with Section 103(c) of the Compre~enslve 

Environmental Response Compensation & Liability Act of 1980 

(CERCLA), 42 u. s.c. §g601 et seq at §g603(c), and regulatory 

notices promulgateu thereunder, Industries have submitted 

"Hottftcattons of Hazardous Waste Site, • EPA rorms 8900-1 or 

equivalent, to the Region VJ Ad mi nistrator of the United States 

Environmental Protection Agency (EPA). G~ nerally, t~e CERCLA 

notifications contain lrformatlon on the location and type Jf 

form~r hazardous waste sites, togeth e r with the types of waste 

which each site nad received. In ,ccordance with EPA's widely 

distributed April 1981 notice, published at 46 Fed. ae 9. 22153, 

those chemical companies who had responded to a 197? U.S. House 

Committee (h~retnafter, "(chardt format" not 'fle rs) "may choose 

to --complete Form 8900-1 or - -submit to EPA the lnfor~a tlon 

provided to the House Committee, ~pdatlng and supplementing It 

as necessary to provide the Information requested In Form 

3900-1." 

Although the !.o for mat l on In the CERCLA notification forms 
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Is genera l ly Innocuous, there may be sltuatlo"s In which Its 

public olsc losure could reveal trade secrets, proprietary pro· 

cesses , or other privileged business Information. Accordingly, 

EPA provided per >ons su ~mlttlng such aotlftcatlons {herein­

after, "notlflers") with an opportunity to submit claims ~f 

business confldentl&llty for Information In the not i fications. 

Potential CERClA notlfl~rs were notified, both In the CERCLA 

notification for~s and at 46 feo. Re~. 22144ff (April 15, 1981) 

that claims of ~ onfldent lallty e.g., "trade secrets,• must be 

Identified on the sub~lttals. full substantiation of such 

claims could be submitted at the time of notification submittal 

or within fifteen (15) working days of later EPA requests. 

EPA regulations at 40 C.F.R. Part 2, Subpart B provide 

guldelln~s for determining whether Information Is ~ntltled to 

confldentltl treatment under both the freedom of lnfor~atlon 

Act {FOIA), 5 U.S.C. §552, and the Trade Secrets Act, 28 u.s.c. 
§1905. In order to est ~ b \ lsh a leg i ti~Ate claim of business 

confidentiality or trade secrecy, the claimant bears the burden 

of demonstr4tlng, Inter !!!!• that disclosure of the Information 

Is likely to cause substantial harm to its competltlv~ posit i on. 

40 C.F.R. §2.2~ ~ (e)(l). See also National Park ~ and Conserva­

tion Ass'n v. Horton, 498 F.2d 765 (D.C. Clr., 19 74). ~Note, 

the alternative test set fort ~ In ~atlonal Parks, I .e., thtt 

disclosure would be likely to Impair the govern me nt's ability 

to ob tai n si mi lar Information In the future, Is In applicabl e to 

lnformdtlon, like that ~ nv ol ved here, which has bee n su bmitted 

purs qant to statutory requ iremen t. See 40 C.F.R. §§2.208(e)(2), 
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2.20~(1); Worthln ~ ton Coopressors, Inc. v. Costle, 662 F.Zd 

45, 51 (O.C. Clr., 1981).) Moreover, specific factual or 

evidentiary mater1~l Is required to support a claim of 

buslnus confidentiality. Conc 'usory or generall.ted allega-

tlons ore lnsu t flcler.t. )o:l!, e.g., Pacific Architects and 

Eng'rs Inc. v. Renegotiation Board, 505 F .211 383 (D.C. Clr., 

1974); Public Citizen Health Research Group v. F.D.A., 704 

F.2d 128D (D.C. Clr., 1983). Of course, In any later at tempt 

to withhold the Information as allegedly confidential, a 

federal agency would have the burden of clearly demonstrating 

the applicability of particular e•emptlons to disclosure, 

as fn, &.g ., £.P,o\. v. Mink, 410 u.s. 73, at 93 (1973), 

~~~~~~._~~~~C~o~un~c~l~l~v~·~D~·~"~·U~·~D~·· 384 F.Supp. 1236 

(D.Ak., 1974 Corp. v. F. T .C . , 4D6 F .Supp. 305 

(S.D.N.Y., 1976), a burdl!n which can hardly be borne :r the 

Initial applicant, upon notice and oppo .· tunfty for comme nt, 

has failed to substantiate Its r~quest. 

BORDEN HOT!FICATIOHS (louisiana) 

EI'A Region 6 provided notice to Borden !r.c. and Its Borden 

Chemical Co. (herelndftl!r, Borden or notffler) on July 28, 1983 

fn accordance with 40 C .F .R. §2.205(e) that thl' regional office 

was actively reviewing Borden's claim of confldent 1a lfty on 

seven (7) CERClA notifications, s~ ~mltted during 1981 In 

"Echardt format," for il azardous waste sites tn louisiana, 

corresponding to the foliPwlng EPA Re~lon 6 "Superfund" 

not I fl cat I on reference number~ (noll ng a 1 so nuober of pages 

received, Er A' s mere recent hazardous wast e site or 'Hazstt' 
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f 11e number, and site name associated); 

-LAS000001132 
-LAS000001133 
- LASOOOOOll 34 
-LASIJ00001193 
· . .\SOOOOO 1194 
-LAS00000119S 
-lASOOOQn t!~ 6 

(6p)(LAOJ026)(Honochem landfill) 
(6p)(lA03018)(Ascenston Land fill ) 
(4p)(LA00S07)(Four-Uay Hauling) 

1

4p)(LA00345·)1Petro Processing) 
4p)(LA00396) C.L.A.W.) 

if TilE PACE F1Uit.1l IS NOT 
AS LEC IBLE AS THIS LABEL , 
IT IS DUE TO THE ~UALITY 
OF THE ORICINAl. 

~ : )(LA00397) Rollins) 
4p)(LA~0639) Pe t roche~lcal) 

Borden received the EPA notice by certified mall on August 1st, 

and provided no reply nor request for extension of tl~e to EPA 

by August 22nd, 1983. 40 C.F.R. §2.205{d)(l). 

A one-page reply fro~ Borden counsel dated August 24th 

{received by EPA on August 29th) offered no specific or factual 

substantlat 1on for the 1981 cl~lm of confidentiality, suggesting 

only that since the 1981 CERCLA notifications were In the •same 

form as previously submitted" to a House Committee In 1979, then 

"therefore, we believe that the (congressional] confidentiality 
provisions continue to apply.• 

Borden's expressed belief amounts to only a vague clal• of 

confidentia l ity by "penumbra,• unknown In law, asking EPA tu 

wf thhold the sobmltteo marterlals Indefinitely from any FOIA 

requestors sl mpl; because Borden had originally p~epared Its 

site Information under other (lg79) assurances of confi den­

tiality, and had then exercised Its choice to submit Its 

subsequent ( i ~81) require~ CERCLA notlflcatl~ ; s In the same 

format. Borden's "belief" Is not consistent with FOIA, the 

CERCLA of 1980, nor the Fede ral ~eglster notice of April 15, 

1981 which provided specifically that any clal ~s of confiden­

tiality would be g?ve r ~ ed by FOIA and EPA's FOIA r egu la ti ons 

~t 40 C.F.R Part 2, ~ub p art B. 46 Fed. Reg . 22144 at 22149 
and 2215_ . 
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When notified by an EPA staff attorney 

IF THE PACE FtL.'1ED 15 NOT 
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OF niE O~ICI :L\i. . 

(EPA letur of 

September 1st) that •conft~entiality by p~n ~ ~bra • did not appear 

to present a subst.,ntlve FOIA response, Borden's counsel replied 

(Borden : ett r of Septe~ber 7 ~ h) that If EPA were to requ l rt a 

"demonstration t hat di closure ur : he const . tuents listed on the 

'Echardt for~· would reveal the for~ulation of a pr duct or other 

trade secret,• then "Borden does not believe that it can subatt 

Information which would be sufficient to meet your requtreme11ts. • 

EPA staff provided further clulfication (letter of September 12) 

but recei ved no further response from Borden. 

The original basi~ of confidentiality clai med by Borden In 

1gs1 was simpl J a •rubber stamp• claim of prhtlege, in which 

each pa~e of the C~'RCLA notifications contains the •rubber stall ;>" 

marking : • conf l d ~ : lal 1 Attorney Work Papers Prepared For And 

At Re~uest Of Cou nsel." However, the attorney-client prtvtle9~ 

under "Exemption s• of FOIA extends only to 

(S) inter-ag ency or tntra-ag e~ cy memorandums or letters 
wh i ch would not be available by law to a party other 
other than an ager cy in litigation wttn the agency. 

5 u.s.c. §552(b)(5). 

·r~~mp tton 5" of FOIA Is r ~ cused on a gency pre-decisional issues 

and in ~ ergovermnental memo s , and does not extend to mJtertals like 

these submitted by pr i vate p" r t i es under statutory requirement. 

f.!· E.P.A. v. Htnk, above; N.L.R.B. v. Sears, Roebuc k & Co., 421 

U.S. 132 (1975). Since the Information In qu estion Is cl e ar l y 

not "Int e r - gency or lntra - ag~ ncy,• the attorney-c l ient pr i vt-

lege asserted ln tt h li y by Borden would ~ppar e ntly appl y on !y 

to a single e le m en ~ of "Exempt i on 4" of FOIA, as 

1 
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(4) trade secrets and commercial or financial 
Information obtained froo a pers'ln and prhlleged 
or confidential. 5 u.s.c. §552(b)(4}.Emp. added. 

Ho~ever, Borden has not provided any detail on the extent of 

lnfor:: :t on considered privileged, nor any demonstration of the 

ele111ents of th~t prlvtlege to support Its bald c.lat11. · EPA 

cannot accept an unsupported claim of attorney-cl i ent privi­

lege. just as courts have long recognized that th ~ privilege 

(a) must be narrowly construe.-!, (b) does not e111brace every­

thing ar t stng from such a relattons ~ lp, and (c.) does not apply 

to Information Intended to be lmpart~d to others or revealed 

to third parties. See cases c.tted i n United States v. Pipkin. 

528 F .2d 559 at 562-63 (5th Cl r., 1976), f!.!.!.· ~. 426 U.S. 

952 (1976). Furtl'er, It Is settled law that the privilege 

c.an onl;~ be sustained upon a de monstration of Its s everal 

ele~T~ents by the party claiming the prhllege. £!.· ~ 
Hates v. United Shoe Hac.h. Corp., 89 F ,!\upp. 357 (D.Hass., 

1950); Un ited States v. ~. 569 F.2d 928 (Sth Clr., 1978 j. 

Therefore, even this single element nf an "Exemption 4" 

claim has not be~n demonstrated. 

Borden has made no attempt to demonstrate the el ~ments of 

any statutory "exemption" from public disclosure under FOIA, 

and Its unsu :. stantlated c l aims of confidentiality must there-

fore be dented In accordance with 40 t.F .R . §2.20S(r). 

BORDEN NOTIFICATIONS (Texas t ~ e xtc o) 

EPA Region 6 provide d notice to Borden Inc. (Bor den ) by letter 

of A•Jgust 28, 1983 1:1 acccrdance wi th 4') C.F.R . §2 .205( e) 

that the regional office was actively reviewing Borden's 
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claim of confidentiality on fiv.., (5) CERCLA notifications, 

submitted during l9B1 1 n "Ecl!ardt format,• for hazardous 

wute sites 1 n Texas ( 4) and the Republic of Mexico ( 1). 

corrc spo. ding to the following EPA Reg lor. 6 "Superfund" 

notlf l catlor. reieo~nce numl..ers usfgned In 19B1 (noting .llso 

the number of pages recef ved, EI'A • s more recer.t hazardous 

waste site or 'Hazsft' file number, and site name associated): 

-TXSOC0001501 
-TX.i00000i503 
-TXS0000016BZ 
-TXS0000016B3 
-(unnumbered) 

(5p)(TX00175)CB1o-Ecology) 

!
Sp)(TX01791) l~Angelfna County landff 1) 
Sp)(TX00~49) Diboll City Dump) 
5p)(TX00957) Diboll Plant Dum ) 
6p) (N/A) ("Hfnera Rosfcler" Mexico) 

EPA's notice letter was received by Borden on August 30, 

19B3 and acknowle~ged fn a thirteen-line letter dated Septem­

ber 7, received by EPA on September 9, 19B3. As noted pre· 

vl~usly, Borden's counsel noted that "Borden does not believe 

that It can submit Information which would be sufficient •••• • 

I regard Borden's terse reply as both an apparent waiver of 

confidentiality claf ~ s. 40 C.F.R. §Z.205{d)(J), In that Borden 

submitted no suhstantfve or responsive comments by Septemb~r 20, 

19B3, and also a failure by Borden to carry Its burden of proof 

with resp ect to substantiating the claims of confidentiality, 

40 C.F.R. §c .20B(e), which requires me to Issue this dental of 

the claims In accordance with 40 C.F.R. §2. !05(f). 

Addft ~ onally, by let:er of October 5, 1983 (to EPA 

Region 6, Su~erfund Branch, In response to a separate Inquiry) 

Borden coun!el provl oed 1nfo rmHfo n, without any cla ir.~ s of 

cc.nffdent1a11ty, on the spe c1f 1c quantities of solvents and 

combust bles which were transported In 1973-76 from Borden's 
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Arlington, Texas plant to the Bio-Ecology Systems Disposal 

Sfte [Hazslt No. TX00175], subject of Borden's not1flca~lon 

HSOOOOOlSOl above. ihis Is an Indicator that Borden has 

~alved 1• , prior claims of confidentiality for the 1gB1 

CERCLA r.otifleatlcn\, 'nd, on one ~ubmlttal, an action 

>~hich 1111kes much of the information "reasonably obtainable" 

without further tonsent of submitter, piercing the earlier 

clah1. 40 C,f.R. §2.208(b)~(c). 

D£TEKH!NAiiON 

Borden Int. submitted business confidentiality claims 

with its 1981 CERCLA notifications, as Identified above. 

Ho~tever, follo~tlng formal notice of EPA's substantive review 

of the claims, it has failed to submit any fact~al or evlden-

tiary ~aterlals to demonstrate substantial harm to l:s compe-

tltlve position. Instead, It has Jdvanced only conclusory 

contentions which are of no val!Je In examining claims of 

confidentiality, relying ~pon mere ~ !U.!.U. Hguoent to 

support Its "rubber stamp• claims. Because Borden Inc. as 

notiflcrtsubmltter nas not sustained Its burden of pr?of, 

deny Its claim~ of business confidentiality In atcordance 

...,ith 40 C.F.R. §2.205(f). Further, since Borden Inc. did 

n?t reply (In tne second group, <!id not reply ubstantlvely) 

within fifteen business days, I also det e rmine that the sub-

ject confidentiality claims hdve been waived. 40 C.F.R. 

§2.205(d)( 1 ). 

This for ~al determindtlon const i tutes a no~ l ce of denial, 

pur>u~nt to 40 C.F.R. §l.205(f), of the business confidential-
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lty claims asserted by the notiffer (Borden Inc.) in its 1981 

CERCLA no ti fications Identified above. lt con ~ t l tutes ~ 

final ~9ency action with respect to those clafcJs and fs 

$Qbject to Judicial review under Cha~ter 7 of Title 5, United 

States od~. Su~ ; : • : to the pr~vlslons of 40 C.F.R. §Z.ZlO, 

EPA will make the above Information claimed confidential by 

the notfffer aullable to tile public on the tenth to"orklng 

day after notlfhr's receipt of th1s determination unless 

the Office ot Regional Counsel, EPA Re ylon 6, has hen noti­

fl~d that the notlfler has commenced an action In a fe4era1 

c;ourt to obtain judicial rev i ew of this determinat i on. lf 

such an action 1s timely commenced, EPA may nonetheless 

•ake the Information available to the public, In the abs~nc;e 

of an o ~der by the court to the contrary, once the court has 

den led a mot! on for prel fmlnary I njunction In the .tetlon or 

whe never It appears to the Office of Regional Counsel, after 

reasonable notice to the nntffler, that the notfffer is not 

taking ~pproprfate measures to obtain a speedy resolution of 

t he actlcn. 

~~bt--
Regfonal Counsel 


	barcode: *9420822*
	barcodetext: 9420822


